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Executive Summary
China and the United States are at a pivotal point in their relations. In the U.S.,
a new president will take office in January of 2017 and, due to political gridlock,
Congress continues to delay key policy decisions. China’s rising participation in
global trade has enhanced its position internationally, and impacted the economies
of many other nations. China and the U.S. disagree about the geopolitics of the
South China Sea which, in turn, has increased tension between the two nations.
Meanwhile, although its growth exceeds that of most nations in the world, China’s
economy is slowing down, affecting economies in Europe, the U.S. and elsewhere.
 gainst this backdrop, the China General Chamber of Commerce – U.S.A. (CGCC)
A
has commissioned a series of position papers on China-U.S. relations from top
policymakers and experts. These papers address several important areas, including
certain industry sectors, such as banking and real estate, and investment-related
topics, such as intellectual property rights, anti-dumping regulations, and human
resource policies.

Figure 1. Quarter-to-Quarter Growth in Real GDP
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Several indicators suggest that the U.S. has experienced another year of economic
growth, foreign direct investment, and business development.
In 2015, the nation’s GDP grew 0.6 percent in the first quarter, 3.9 percent in
the second quarter and 2 percent in the third quarter.1 Such growth largely
reflects stronger personal consumption, increases in state and local government
expenditures, as well as residential fixed investment. The labor market grew at
its fastest pace since 1999. The unemployment rate plunged to its lowest point in
more than six years, the fastest decline in unemployment since 19832.
¹ U.S. Bureau of Economic Analysis. http://www.bea.gov/newsreleases/national/gdp/gdpnewsrelease.htm
² Bureau of Labor Statistics. http://data.bls.gov/timeseries/LNS14000000
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Chinese companies are benefiting from economic growth in the U.S. Sixty percent
of respondents to the CGCC survey noted that their annual revenues increased in
2014; Forty-eight percent reported growth in U.S. market share, and 60 percent
reported growth in business activities.
Nevertheless, there is concern that lower profits anticipated by U.S. companies
in the final quarter for 2015 could dampen future growth. U.S. companies
saw domestic production profits (corporate profits with inventory valuation
adjustment and capital consumption) drop by USD 10 billion in the third quarter3.
The year of 2015 witnessed the largest annual decline of corporate profits since
the recession4.
Chinese companies also reported weaker profits from their business operations in
the U.S. The CGCC survey revealed that there were significantly more companies
reported that profits from U.S. operations were lower than the global average.
Companies are earning less as a result of a strong dollar and a weak global demand.
The relationship between the Chinese and U.S. economies continues to grow. In
November 2015, China surpassed Canada to become the U.S.’s largest trading
partner.5 More than 800,000 American jobs depend on goods and services sold
to China.6 Meanwhile, Chinese direct investment in the United States in 2015 will
likely have exceeded the USD 10 billion benchmark for the third year since 2013,
totaling nearly USD 60 billion since 2000.7

Figure 2. Chinese FDI in the U.S. (as of December 2015)
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U.S. Bureau of Economic Analysis. http://www.bea.gov/newsreleases/national/gdp/2015/gdp1q15_3rd.htm &
http://www.bea.gov/newsreleases/national/gdp/gdpnewsrelease.htm
4
Wall Street Journal. http://www.wsj.com/articles/u-s-gdp-expands-at-2-1-pace-in-third-quarter-1448372098
5
The Market Watch. http://www.marketwatch.com/story/china-passes-canada-to-become-uss-largest-trading-partner-2015-11-09
6
US-China Business Council. https://www.uschina.org/celebrating-40-years-us-china-commercial-relations
7
Rhodium Group. http://rhg.com/interactive/china-investment-monito
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The United States is attracting a growing number of Chinese companies due to its
outstanding business environment, policies that promote innovation, business
standards, and business accountability. However, Chinese companies in the U.S.
felt the U.S. market was impacted negatively by controversial government
practices, especially tax regulations and trade remedies, including antidumping
and countervailing investigations8.

Figure 3. How Do you Evaluate the
U.S. Market Performance in the
Following Aspects?

Figure 4. How Do You Evaluate the
U.S. Government Performance in the
Following Aspects?
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Given the expanding economies of the U.S. and China, the two-way direct
investment is insufficient. In an unprecedented effort to realize their full economic
potential, the governments of China and the U.S. have sought to increase their
interaction through presidential visits, dialogues, and policy conferences. Both
the Chinese and the U.S. government understand that eliminating regulatory
barriers is the key to achieving economic breakthroughs.
Reflecting the results of recent bilateral government dialogues, including notably
8

CGCC 2015 Survey Report
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the Strategic and Economic Dialogues (S&ED) and China-U.S. Joint Commission
on Commerce and Trade (JCCT), the following CGCC recommendations are
highlighted.
General Foreign Investment Policies: 1. The Committee on Foreign Investment in
the United States should make its review process more transparent by providing
explanations and revealing unclassified information to investigated investors. 2.
The Build America Transportation Investment Center was established in 2014
to facilitate public-private-partnerships (PPP). It should be further developed
to provide a one-stop-shop of PPP for both domestic and foreign institutional
investors, by providing an exhaustive list of all available projects.
Intellectual Property Rights: 1. Chinese firms should be more familiar with the
regulations on Intellectual Property Rights in the U.S. Also, it would be advisable to
have well-designed programs to protect Intellectual Property Rights in both China
and the U.S. Whenever necessary, Chinese firms should seek legal assistance for
any Intellectual Property Rights disputes. 2. The U.S. government should avoid
selective enforcement of U.S. law on economic espionage, and safeguard foreign
investors’ due process rights in any new federal legislation to protect trade secrets.
Tax Laws and Policies: 1. The Internal Revenue Service (IRS) should be more
transparent about the audit selection process and ensure that there would be
no selective enforcement of U.S. tax law against Chinese-invested companies.
2. Chinese investors should consult U.S. tax professionals in complying with the
changing U.S. tax laws. 3.The current tax treaty between the United States and
China took effect in 1984. There has not been any amendment ever since. Trade
and investment between the two countries will benefit from treaty revisions that
further enhance the tax benefits.
Banking: 1. Chinese banks should be aware of recent updates about Intermediate
Holding Company requirements and China’s State Administration of Foreign
Exchange’s new rules, which could bring impacts on their business operations in the
U.S. 2. Courts do not apply consistently the rules pertaining to long-arm jurisdiction.
This should be taken up and studied by the legal scholars, commentators and
others who practice or otherwise have an interest in international banking, so
that a spotlight may be shined on this problem. 3. The U.S. should provide clear
and consistent references regarding evaluation standards during the specific
supervisory process.
Real Estate: 1. Chinese investors should get familiar with the complexity of laws
regulating foreign real estate investment, especially restrictions pertaining to
EB-5 Visa Programs and Dodd-Frank Act for foreign real estate investors. 2. Recent
changes of the Foreign Investment in Real Property Tax Act (FIRPTA) could exert
significant impact on incoming Chinese investments in the U.S. real estate market.
Human Resources and Labor Policy: 1. Recent policy updates on minimum wage
and paid leaves could bring impacts on operational cost for Chinese enterprises in
the U.S. 2. Chinese companies tend not to create formal human resource teams.
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It is necessary to localize their Human Resources Management by recruiting local
human resources specialists.
Cross-culture Learning and Adaptation: 1. Chinese companies are expected to
provide more language and cultural trainings for both Chinese expatriates and
local U.S. employees. 2. Interpersonal socializing and community interactions
are keys to enhancing cross-cultural learning and adaptation. Chinese companies
are suggested to enhance the organizational climate to increases diversity, crosscultural training and collaboration.
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General Foreign Investment Policies
The U.S. has a liberal investment policy that allows foreigners to invest—in most
cases—in American businesses and real estate. This section focuses on those U.S.
federal statutes that significantly affect foreign investment.
Issue 1. Committee on Foreign Investment in the United States (“CFIUS”)
CFIUS review is among the chief concerns for foreign investors with regard to foreign
mergers and acquisition of U.S. assets. The Committee on Foreign Investment in
the United States (CFIUS) is an interagency, executive branch organization whose
mission is to help determine whether a transaction presents a “national security
risk,” a term that is not expressly defined by the law. A non-exhaustive list of
factors that may inform the CFIUS’ determination includes investment impacting
“domestic production needed for national defense,” “U.S. critical technologies,”
“long-term requirements for critical resources,” and “critical infrastructure.”
In recent years, a greater number of foreign investors have had difficulties with
the CFIUS review. In certain cases, the committee has negotiated or imposed
mitigation measures in order to clear the transaction, while in other cases,
transactions were abandoned once the CFIUS indicated that it would recommend
that the President block the transaction.
CFIUS activity is of particular relevance to Chinese investors, because a large
percentage of Chinese companies are state-controlled. Chinese-invested
transactions thus generally undergo a longer CFIUS review and investigation
period.

Figure 5. Number of Covered Transactions by Acquirer
Home Country
Based on all data accessible in December 2015
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Only a small fraction of transactions is subject to CFIUS review. Nonetheless,
Chinese investors tend to view it as lacking transparency. According to the CGCC
survey, despite a drop from 2014, more than 30 percent of the respondents
consider the CFIUS review to be “politicized and not transparent.” Approximately
10 percent of the respondents reported having given up projects due to concerns
about the CFIUS review.
China is currently the largest target country of CFIUS review, and CGCC members
are paying increasing attention as they work to comply with CFIUS regulations.
Although most CFIUS settlements have adversely impacted Chinese companies,
only recently did Chinese investors begin to challenge the CFIUS review process
in a U.S. Federal Court.
In March 2012, the Ralls Corporation, a U.S. company controlled by two Chinese
nationals who were executives of Sany Group, purchased four American wind
farm companies in Oregon. The companies’ project sites were located in and
around the “region of a restricted airspace and bombing zone maintained by the
U.S. Navy.” At certain point of the investment, Ralls made a CFIUS filing.
After reviewing the filing, the CFIUS determined that the acquisition threatened
national security and issued interim mitigation orders restricting Ralls’s access
to, and preventing further construction at, the windfarm. President Obama
subsequently prohibited the transaction. Ralls received no explanation as to the
basis of the determination and was given no opportunity to rebut the evidence.
In February 2013, in response to the actions taken by the President and CFIUS,
Ralls filed a lawsuit claiming, among other things, violation of its due process
rights under the Fifth Amendment of the U.S. Constitution. The district court
dismissed Ralls’s claims. Ralls appealed, and in July 2014, the United States Court
of Appeals for the District of Columbia reversed the district court’s decision.
The court found Ralls was entitled to notice of the official action, review of any
unclassified evidence, and the right to respond to that evidence.
In November 2014, Ralls reported that it had reached a favorable settlement with
the U.S. government that allowed it to sell the wind farm to a desired buyer.
The Ralls decision is a welcome development of the national security review and
should give foreign firms seeking to invest in the U.S. greater confidence. Chinese
investors, especially those with government ownership or strong government
affiliation, should consult lawyers with expertise in CFIUS reviews in order to
determine whether a particular transaction poses any national security threat.
In addition, the U.S. government should make the CFIUS review procedure more
transparent and provide foreign investors adequate protection of their legal rights.
Issue 2. Public-Private Partnerships
During the 26th JCCT meeting in Guangzhou (November 21-23, 2015), the U.S. and
China confirmed their support for infrastructure cooperation, and especially the
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use of the public-private-partnership model (PPP).9 Recently, both governments
have been working to facilitate the use of private resources for public infrastructure
development, and there is huge potential for mutual cooperation.
In May 2015, China’s National Development and Reform Commission (NDRC)
released a list of 1,043 infrastructure projects on its website with total amount of
USD 317 billion, including water conservation, transport, public services, natural
resources and the environment. It was the first time that China had provided
a large-scale, comprehensive list of PPP projects at the national level, open to
both domestic and foreign investors. Up to November, 2015, 31.5 percent of
the projects got their contracts signed10. A year earlier, in July 2014, the Obama
Administration launched the Build America Investment Initiative, which brought
together investors intending to deploy more than USD 50 billion in projected
private capital investment in the U.S. infrastructure market in the following 5
years11.
The Chinese government’s efforts on synthesizing an exhaustive list of all PPP
projects have brought about improved results to facilitate PPP projects. Likewise,
CGCC recommends that the U.S. government further develop the Build America
Transportation Investment Center (BATIC) as a PPP one-stop-shop for both
domestic and foreign institutional investors. CGCC welcomes the opportunity
that BATIC generates and publicly circulates a list of all investment-needed PPP
projects at the state and local level to engage with investors.

MOFCOM, http://www.mofcom.gov.cn/article/ae/ai/201412/20141200848900.shtml
Xinhua News, http://news.xinhuanet.com/english/2016-01/06/c_134983773.htm
11
Office of the Press Secretary of the Whitehouse. https://www.whitehouse.gov/the-press-office/2014/09/09/
fact-sheet-build-america-infrastructure-investment-summit
9

10
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Intellectual Property Rights
According to the 2015 Survey, as many as 45 percent of the respondents consider
the acquisition of advanced technology a major reason for their investments in
the United States. While there is nothing controversial about the motive, some
U.S. policymakers have raised the concern about illegal acquisition by Chinese
parties of U.S. intellectual property (“IP”).
The IP laws of the United States and China have vastly different historical roots.
For instance, the U.S. Patent Statute was enacted in 1790, whereas the first
Chinese patent law came into effect in 1984. The Chinese patent law has been
amended several times ever since, with the major amendment in 2000 made in
anticipation of the WTO accession.
Though the two regimes share many similarities, some differences exist in terms
of patent types, duration of patent protection, and application procedure. For
instance, utility model patents are not available in the United States, though they
are similar in some ways to provisional patent application under U.S. patent law.
There are also differences in the scope of patentable subject matter between the
two countries.
With regard to copyright protection, the laws in the United States and China are
substantially similar, as both countries have signed the Berne Convention and the
Agreement on Trade Related Aspects of Intellectual Property Rights. In China,
administrative measures play a major role in copyright protection. In the United
States, by contrast, copyright law enforcement is mainly through litigation.
More differences exist between the two countries in trademark protection. The
Chinese trademark system is based mainly on registration, granting the person
who files the earliest trademark application the trademark right. In comparison,
the U.S. system combines trademark use and registration. Under current U.S.
law, a company may have trademark rights in (1) a registration of a trademark
used in inter-state commerce with the United States Patent and Trademark Office
(USPTO), or a registration of a trademark with an agency of one of the states
having authority to grant trademark rights, and (2) under “common law” by virtue
of the company’s use of the trademark in commerce.
Issue 1. 337 Investigations
Section 337 of the 1930 Tariff Act authorizes the U.S. International Trade
Commission (ITC) to adjudicate cases involving companies that domestically
exploit U.S. IP rights and those who import allegedly infringing products. The ITC
may initiate Section 337 investigations on its own or in response to filings made
by affected companies and individuals. Section 337 investigations are adjudicated
by Administrative Law Judges and their determinations are reviewed by the full
ITC. If an infringement of U.S. IP rights is found, the primary remedy available is an
exclusion order that directs U.S. Customs and Border Protection to stop infringing
imports at the border. A cease and desist order may also be issued to prevent
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sales from infringing products that are already imported.
The ITC has by far become a popular forum to litigate IP disputes for its extremely
expedited proceedings and the granting of broad exclusion orders. And Chinese
companies have been frequently targeted by Section 337 investigations. In 2015,
the ITC instituted thirty-six 337 cases, among which eleven involved at least
one Chinese company. That placed China on top of the list of source countries
of companies sued at the ITC. This trend will likely continue as more Chinese
companies move upstream to manufacture, and export high value-added
products.

Figure 6. Overview of 337 Investigations

2015

2014

2013

2012

2011

2010

2009

2008

2007

2006

2005

2004

2003

2002

70%
60%
50%
40%
30%
20%
10%
0%
2001

80
70
60
50
40
30
20
10
0

(Source: United States International Trade Commission)
Number of All Investigations (Left Axis)
Number of Investigations on Chinese Products (Left Axis)
Rate of Investigations that Involved Chinese Products (Right Axis)

Hence, Chinese companies need to put well-designed programs in place to protect
IP rights in both China and the US. and rely on local professional advice in dealing
with IP disputes.
Issue 2. Economic Espionage
Section 1831 of the Economic Espionage Act (EEA) criminalizes the theft of
trade secrets to benefit a foreign government, a foreign instrumentality or a
foreign agent. Individual offenders face imprisonment for up to fifteen years and
fines of up to five million dollars. U.S. law defines trade secrets as confidential
information which gives its holder economic benefit by virtue not being known
to others. Examples of trade secrets include confidential formulas, manufacturing
techniques, customer lists, and business know-how. Though the protection of
trade secrets in the United States is primarily a matter of state law (exemplified
by the Uniform Trade Secrets Act, or “UTSA”), the EEA imposes severe criminal
penalty for certain trade secret theft.
Organizations found guilty of economic espionage face the maximum fine of the
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greater of ten million dollars or three times the value of the trade secret. The
unprecedented technological advances in the past two decades have substantially
reduced the cost of trade secret theft and raised the damage. Hence, the U.S.
government has recently stepped up its enforcement of laws protecting trade
secrets. However, as the jurisprudence about economic espionage crimes is still
evolving, legal ambiguities and wide prosecutorial discretions are inevitable.
Chinese companies, many of which are connected directly or indirectly with the
Chinese government. Thus their U.S. employees are easy targets and potential
victims of aggressive enforcement of the EEA and other laws governing theft of
trade secrets.
Against this backdrop, the 2015 survey shows that 63 percent of the respondents
felt biased enforcement of law by the U.S. government against foreign investors,
and among them 48 percent believe a bias against foreign investors exists in U.S.
government enforcement of IP law. In July 2015 several U.S. legislators introduced
bills (the Defend Trade Secrets Act of 2015 (HR 3326 & S. 1890) that would
significantly expand the EEA and supplement the UTSA. The bills are intended to
create a federal private cause of action for trade secret theft, allow for ex parte
civil seizure orders (based on affidavits or verified complaints) and treble damages
(for willful and malicious misappropriation), and extend the statute of limitations
to five years. If passed in their current form, the bills will expose more Chinese
investors in the United States to substantially greater legal risk.
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Tax Policies
The U.S. tax system is well known for its complexity, which is partially attributable
to the country’s federalist political structure. In addition to the federal
government, state governments and some lower political units may levy tax. And
governments at each level and in different states have their own tax agencies that
operate independently from each other. So in contrast to the dual structures of
tax administration in China, Chinese investors in the United States, depending on
their own circumstances, may have to deal with many more tax authorities. This
whitepaper section focuses on federal tax as it usually accounts for the majority
of a Chinese investor’s overall U.S. tax burden.
Besides multi-layered tax administration, lengthy and complex substantive law
also contributes to the complexity of the U.S. tax system. At the federal level, the
Internal Revenue Code (IRC) is about 2,500 pages long and is frequently amended
by Congress. Congress has also delegated substantial rulemaking power to the
U.S. Treasury Department, which has issued Regulations of more than 9,000
pages to interpret and enforce the IRC. In addition to the Regulations, the Internal
Revenue Service (IRS) also publishes a large volume of revenue rulings and
revenue procedures, which contain the agency’s official interpretation of the law
and detailed administrative procedures. In addition, court decisions addressing
tax issues are also an integral part of U.S. tax law. Another important source of
tax law for Chinese persons investing in the U.S. is the China-U.S. Income Tax
Convention. The Convention aims at avoiding double taxation, and provides a set
of favorable tax treatments such as reduced tax rate on certain types of income
or certain tax exemptions. Given the complexity of the system, the vast majority
of Chinese companies in the United States, according to the 2015 Survey, rely on
U.S. accountants to handle their tax matters.
U.S. tax administration differs from that in China. At the federal level, the IRS
is responsible for collecting most of the taxes. It relies heavily on third-party
withholding in collecting personal income tax. With regard to corporate income
tax, the administration is not unlike in China. A corporate taxpayer in the U.S. pays
taxes on a quarterly basis and files annual tax returns by the 15th day of the third
month after the close of its fiscal year. At the state level, state agencies equivalent
to but independent from the IRS collect state taxes, and the administrative
procedures vary.
Issue 1. Uneven Selection of Auditing Targets
The agencies rely heavily on audits to detect noncompliance. In principle, audit
targets should be selected randomly or in accordance with a Discriminant
Information Function formula, which calculates the expected positive tax
adjustments from an audit. Yet according to the results of the 2015 Survey, 63
percent of Chinese companies perceive tax audits to be biased. The IRS should be
more transparent about the audit selection process (or to make more efforts to
explain the procedure to targeted Chinese-invested firms) and ensure that there
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is no selective enforcement of U.S. tax law against Chinese-invested companies.
U.S. tax law changes frequently. Chinese investors should be in constant touch
with their tax specialists to be alerted of any change that may implicate their U.S.
tax. The following two issues briefly introduce two recent tax law changes that
may impact some Chinese investors.
Issue 2. The Foreign Account Tax Compliance Act (FATCA)
The Foreign Account Tax Compliance Act (FATCA) was enacted in 2010 as a
measure to tackle rampant tax evasion by U.S. taxpayers hiding assets and income
abroad. FATCA imposes registration, due diligence reviews, information reporting,
and tax withholding obligations on entities qualifying as foreign financial
institutions. FATCA also imposes certain obligations on payers of U.S. Fixed,
Determinable, Annual, Periodical (FDAP) income. As a result, Chinese investors
that have established extensive operations in the U.S. and pay FDAP income may
be required to comply with FATCA requirements to document the payees’ status
or to withhold 30 percent of the payments.
Issue 3. U.S. Treasury’s New Anti-Inversion Rules
Because U.S. corporate taxpayers are subject to federal income tax on their
worldwide income, U.S based corporations with substantial foreign income can
normally reduce their overall tax by changing their ownership structure to replace
the U.S. parent company with a foreign parent in a low-tax jurisdiction. Previous
federal legislation attacked tax-driven inversions by limiting or denying the tax
benefits for inversion transactions with substantial continuous U.S. shareholder
interest and limited business activities in the new parent’s jurisdiction. In the past
few years, however, the potential tax benefits from inversion have increased so
that U.S. corporate taxpayers find it profitable to engage in such transactions,
structured in ways that comply with the existing inversion rules. In response, the
U.S. Treasury recently issued new rules to reduce or eliminate the intended tax
benefits. Chinese investors in the U.S. contemplating a merger should consult
with U.S. tax specialists about the tax implications of these new rules.
The current tax treaty between the United States and China took effect in 1984
and has never been amended. Trade and investment between the two countries
would benefit from treaty revisions (such as further reduced tax rate for dividend
and interest) that lessened tax burdens for investors in the U.S. and China.
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Banking
In recent decades, Chinese banks have gradually increased their presence
in the United States. In the 1990s, most Chinese banks operated in the U.S.
through representative offices, with only the Bank of China and the Bank of
Communications holding full branch licenses. Beginning in 2007, the Federal
Reserve Board (FRB) approved the opening of full branches by several Chinese
banks, including China Merchants Bank, Industrial and Commercial Bank of China
(ICBC), China Construction Bank, and, most recently, Agricultural Bank of China. In
2012, the FRB for the first time allowed a Chinese bank to become a bank holding
company, when ICBC purchased an 80 percent stake in Bank of East Asia (now
Industrial and Commercial Bank of China (USA NA)). Chinese banks continue to
expand further into the U.S., most recently by growing their RMB-denominated
offerings. Currently, six major Chinese banks have a presence in the United States:
Bank of China, China Construction Bank, Agricultural Bank of China, ICBC, China
Merchants Bank, and Bank of Communications.
Several recent regulatory developments affect the operations of Chinese banks in
the U.S. Under the final rule of the Dodd-Frank enhanced prudential standards,
foreign bank organizations (FBO) with greater than USD 50 billion in assets are
subject to intermediate holding company (IHC) requirements, mandating that all
U.S. subsidiaries operate under a U.S. holding company. In addition, Chinese FBOs
are subject to regulations imposed by China’s State Administration of Foreign
Exchange (SAFE). This agency is responsible for regulating foreign exchange
provisions, in particular, Neibaowaidai, the use of onshore (mainland China)
securities and guarantees to secure debt owed by an offshore debtor to an
offshore creditor. Besides, Chinese banks often incur unnecessary cost pertaining
to the conflict of law in "long-arm jurisdiction" and U.S. unclear references for
supervisory standards.
Issue 1. Intermediate Holding Company (IHC) Requirements
A recent IHC requirement could significantly impact the organizational structure
of Chinese banks with a large U.S. presence. In 2014, the FRB approved the final
rule of the IHC requirements, which mandates FBOs with global consolidated
assets of more than USD 50 billion to organize their U.S. subsidiaries (excluding
U.S. branches or agencies) into an IHC.12 Under these new requirements, an FBO’s
IHC will be subject to enhanced risk-based capital and leverage requirements,
and to FRB supervision akin to that of U.S. bank holding companies. All qualifying
FBOs must comply with the FRB’s capital plan rule and capital standards.13 FBOs
must establish IHCs by July 2016.
Issue 2. Neibaowaidai / SAFE Regulations
Fortress America: The Federal Reserve’s proposal to impose U.S. territorial restrictions on large foreign banks, Allen & Overy Publications. (December 18, 2012), http://www.allenovery.com/publications/en-gb/Pages/FortressAmerica--The-Federal-Reserve-s-proposal-to-impose-U-S--territorial-restrictions-on-large-foreign-banks.aspx.
13
Id.
12
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Chinese banks in the United States also need to assess the impact of SAFE
regulations on their operations. In 2014, SAFE promulgated rules that superseded
all previous SAFE mandates and substantially changed the cross-border security
regime. In particular, the new SAFE regulations relax quotas and limitations
previously placed on Neibaowaidai. New regulations remove pre-approval
requirements, quota limitations and debtor financial requirements for all security
providers. As a result, offshore lenders can benefit from security provided by an
onshore parent or any other onshore company.14 For Chinese banks expanding
into the U.S., these new SAFE regulations can be beneficial in providing offshore
acquisition financing.
Issue 3. Conflict of law: “Long-arm Jurisdiction”
Under principles of “long arm” jurisdiction, a U.S. court may conclude that it has
jurisdiction to order a Chinese-funded branch in the U.S. to provide information
about domestic accounts in case where one of the parties used a domestic account,
even if the bank is not a party to the case. However, Chinese-funded branches in
the U.S. don’t have this information, and must ask their domestic-related banks
for the information. The domestic-related banks don’t have the resources to
comply with the requirement, and moreover, China’s commercial banking law
requires them not to disclose this information under such circumstances. Thus,
the foreign bank operating in the U.S. may face a conflict of law between the
U.S. court order and China’s commercial banking law, and may be found “in
contempt of court” and required to pay monetary sanctions if it fails to provide
the information. Such a scenario can result in Chinese-funded branches incurring
huge legal costs and potentially sanctions to defend themselves over something
that has nothing to do with their bank operations and over which they have no
control.
This should be taken up and studied by the legal scholars, commentators and
others who practice or otherwise have an interest in international banking, so that
a spotlight may be shined on this problem. CGCC recommends that the Chinese
and U.S. governments work together to reach agreements in dealing with such
legal issues in order to reduce unnecessary operational costs and legal risks for
Chinese banks.
Issue 4. Unclear References for Supervisory Standards
U.S. authorities do not provide sufficient guidance regarding evaluation standards
during the supervisory process for many issues and, occasionally, supervisory
standards appear inconsistent. U.S. supervisory authorities sometimes use new
standards to evaluate past activities, when these would be more fairly judged
by prior standards. At the same time, different supervisors from different
backgrounds and experience conduct the supervisory process very differently.
The lack of standardization often causes confusion for Chinese banks.

14

SAFE Relaxes Control over Provisions of Cross Border Security, Allen & Overy Publications. (May 22, 2012).
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Real Estate
The U.S. is increasingly an attractive real estate market for Chinese investors.
The 2015 survey from the Association of Foreign Investors in Real Estate (AFIRE)
reports that the U.S. continues to be the most stable and secure country for real
estate investment by a margin of more than 50 percent over Germany, the next
country on the list.15 The AFIRE survey also found that the U.S. offers the best
opportunity for capital appreciation from these property investments.16 Taking
advantage of these favorable market conditions, over the past decade Chinese
investors have become one of the most active investors in U.S. real estate, with a
significant increase in investments over the past three years. For instance, from
January 2008 to 2015, Chinese investors made direct investment of USD 13.9
billion in the U.S. real estate, with USD 11.7 billion of this amount invested from
2013-201517. In 2015 alone, Chinese investors made USD 6.1 billion in the U.S. real
estate, accounting for 1.3 percent of total U.S. real estate investment18. Offices (44
percent) and hotels (23 percent) are the largest two sectors of Chinese real estate
investment in the U.S. from 2008 to 201519.

Figure 8. Chinese Real Estate
Investment in the U.S., Break Down
by Sectors

Figure 7. Chinese Real Estate
Investment in the U.S.
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Press Release, Association of Foreign Investors in Real Estate, D.C. Real Estate Continues Steady Decline Among
Foreign Investors as N.Y. Deposes London as Top Global City, China Expected to Become Top U.S. Investor (Jan.
5, 2015), http://www.afire.org/content.asp?contentid=155.
16
Id.
17
Data from JLL/RCA.
18
Data from JLL/RCA.
19
Data from JLL/RCA.
15
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Given the broad potential space for growth, stability and predictability of real
estate market in the U.S., Chinese institutional investors, especially Chinese
insurers, are targeting at this market to diversify their investment and to hedge
risks. Chinese insurers have invested around about one percent of their assets
overseas, which is far from the upper limit of 15 percent set by Chinese Insurance
Regulatory Commission (CIRC)20.

Figure 9. Top Five Destinations of Chinese Real Estate
Investment
(Source: JLL/RCA)

New York City Metro Area
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Most of real estate investment activities have been concentrated in “gateway”
cities. The top five destinations, including New York City, Los Angeles, San
Francisco, Chicago, and Huston have received 93 percent of overall real estate
investment from China, in which New York City alone has attracted 70 percent of
Chinese real estate investment21. However, Chinese investors are now paying
increasing attention outside of “gateway” cities. This trend may have already
started with China Life Insurance Co Ltd and Ping An Insurance Group Co of China
Ltd partnership with Tishman Speyer Properties on the Pier 4 property in Boston.
Recent developments impacting Chinese investors in the real estate market
include changes of condition to the EB-5 program, the effect of the Dodd-Frank
Act on the real estate market and the FIRPTA reforms.
Issue 1. EB-5 Investors
Investing in real estate projects in exchange for U.S. permanent residence has long
been an attractive option for Chinese citizens interested in establishing residency
in the U.S. Through a visa program known as EB-5, foreigners who invest at least
USD 500,000 in a U.S.-based venture and create at least ten jobs are granted

20
21

China Daily, http://usa.chinadaily.com.cn/epaper/2014-02/20/content_17294574.htm
Data from JLL/RCA.
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Table 1. Detailed Changes on FIRPTA (Effective from Dec 18, 2015)28

Foreign Pension
Funds

Foreign Investment in Real Property
Tax Act of 1980

Protecting Americans from Tax Hikes Act of 2015 / Consolidated Appropriations Act of
2016

Treated as a foreign entity, so FIRPTA
applicable

“Qualified foreign pension funds” are exempt from FIRPTA if certain requirements are
met (see below).
Does not include:
•
Federal income tax on rental income
•
Gain from such an investment that is attributable to a US trade or business

REIT Ownership
Threshold

Foreign investors owning 5 percent
or less of a publicly traded REIT not
subject to FIRPTA taxation on sale of
stock or receipt of capital gain dividend

•

Domestically
Controlled
Determination

•

•

A gain resulting from sale or
disposition of domestically
controlled REIT is not subject to
FIRPTA
Difficult to establish identity of
“small” shareholders (less than
5% interest)

•

FIRPTA withholding
rate

10 percent

•

•
•

•

Stock of a holding company would NOT
be considered to be a real property
interest if
•

•

REIT Spinoffs

A gain resulting from sale or disposition of domestically controlled REIT is not
subject to FIRPTA
May presume that all small shareholders (less than 5% interest) are US persons
unless REIT has actual knowledge to the contrary
If stock in REIT is held by an upper-tier entity that is an upper-tier REIT or regulated
investment company (RIC), it is assumed to be held by a foreign person unless
either holding entity is itself domestically controlled

15 percent, with the following exceptions / clarifications:

•

FIRPTA cleansing
rule

Foreign investors owning 10 percent or less of a publicly traded REIT not subject to
FIRPTA taxation on sale of stock or receipt of capital gain dividend
Applies to “qualified collective investment vehicles” such as Australian property
trusts and foreign publicly traded partnerships

Same treatment as before but does not apply to REITs or RICs.
•

At the date of disposition,
the holding company did
not own any real property
interests and;
All of the real property
interests were sold at any
time during the shorter of (i)
the period of time the selling
shareholder held the stock or
(ii) the 5 year period ending
on the date of disposition if
the full amount of gain was
recognized

Generally a corporation may make a
tax-free distribution to its shareholders
of stock of a controlled corporation.
This led a number of publicly traded
companies that were not REITs but
owned significant real estate to spin off
their real estate assets to benefit from
REIT rules on a going-forward basis

10 percent is still effective if the gain realized does not exceed $1m and the
property is being acquired as a residence
This is merely a measure to encourage compliance with the actual tax payable, if
the amount withheld exceed the underlying tax liability, it would be eligible for a
refund
As a result of this change, non-US investors in a liquidating REIT may be subject
to US federal income tax on the gain attributable to their stock in the REIT that is
recognized on liquidation

Generally puts an end to tax free spinoffs unless:
1.
2.
3.

Both the distributing corporation and the controlled corporation are REITs or
a REIT spins off a taxable REIT subsidiary that it has controlled for at least 3 years
Furthermore, the corporation that participates in a tax-free spin-off is ineligible to
elect to be treated as a REIT for 10 years following the spinoff

Qualified Foreign Pension Fund Requirements:
i. Applies to “qualified foreign pension funds”
a. Is created or organized under the law of a country other than the US
b. Is established to provide retirement or pension benefits to participants or beneficiaries that are current or former employees
c. Is subject to government regulation and provides annual information reporting about its beneficiaries to the relevant tax authorities in the country in which it is established or operates
d. Does not have a single participant or beneficiary with a right to more than 5 percent of its assets or income
e. Enjoy tax benefits on either contributions or investment income in home jurisdiction (i.e. contributions / investment income are not taxed or
taxed at a reduced rate)
ii. Applies to direct investment or investments through partnerships and private equity funds
iii. Specifically does not apply to non-US insurance companies or non-US sovereign wealth funds

28
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Human Resources and Labor Policies
Human resource issues represent a top business challenge facing Chinese
companies operating in the U.S. Several human resources related issues, including
high labor costs, different management cultures, and visa and immigration
policies, have been identified by CGCC members in the 2015 CGCC survey as
major risks and problems associated with their operations in the U.S. Forty-eight
percent of the Chinese companies surveyed in 2015 had difficulty hiring talents,
a 6 percentage point increase from the year before. In contrast, only 32 percent
of all U.S. employers reported hiring difficulty in 2015, an 8 percentage point
decrease from 2014.29

Figure 10. HR-related Issues Identified as Major Risks
and Problems by CGCC Members
High labor cost
Cultural differences
Visa and immigration barriers
Lack of managerial talents
Restrictions on recruitment
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(Source: CGCC Survey)

The U.S. labor market is still recovering from pre-crisis employment level. Private
sector union membership remains low. Collective bargaining continues to have a
significant impact on wages. Wage increase continues to lag behind productivity
growth. Compensation gaps between CEOs and average workers remains large.
Due to the complexity in human nature and social environment, managing human
resources in the U.S. can be challenging for any foreign enterprises, including
Chinese enterprises.
Chinese companies still do not tend to create formal human resource teams. Only
38.4 percent of the companies surveyed by CGCC have a formal HR department
and 17.3 percent do not have HR specialists. Chinese companies have a strong
orientation to localize their Human Resources Management (HRM), as indicated
by 77 percent of survey respondents using local American companies’ HR policies
as their benchmark. Yet, when it comes to different functional areas of HRM,
the degree of localization varies due largely to the concern of specific Chinese
29
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contextual factors.
Chinese companies operating in the U.S. are advised to pay close attention to
human resources and labor issues. A particular area of focus is workforce diversity
management which is encouraged. CGCC suggests Chinese companies endeavor
to learn more about human resource and labor management techniques by
hiring local HR professionals, or engaging consulting firms with expertise in HR
management.
The following two issues on labor policy would bring impacts on operational costs
for Chinese enterprise in the U.S.
Issue 1. Minimum Wages: On the Rise
Recently, significant minimum wage increase have drawn public attention. In
February 2014, the federal government raised the minimum wage to USD 10.10
per hour for workers on federal construction and service contracts. Moreover,
several cities, including Seattle, San Francisco, and Los Angeles, have passed
legislation to raise the minimum wage to USD 15 per hour. In New York, the
minimum wage for fast-food workers will rise to USD 15 per hour in New York
City (by the end of 2018), and in the rest of the state by sometime in 2021. These
minimum wage increases will affect a fair number of low wage employees as well
as cost-reduction employers.
Issue 2. Paid-Time Off
U.S. law does not generally require employers to provide paid leave for illnesses,
injuries, or pregnancy-related difficulties. The Family and Medical Leave Act
(FMLA) provides eligible employees job-protected, unpaid leave for qualifying
conditions or situations. The FMLA only applies to private employers who employ
50 or more employees. In 2002, California became the first state to pass a paid
family leave law which provides workers who need to care for a new baby with 55
percent of their usual weekly pay, to a limit of USD 1,104 for up to six weeks. New
Jersey passed a similar law in 2008. And in 2013, Rhode Island granted workers
up to four weeks off with pay for family care, including for the care of a new baby.
The issue is also clearly gaining ground in other states where ten family leave
proposals have been introduced since March 2015.
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Cross-cultural Learning and Adaptation
Chinese companies operating in the U.S. offer incur additional operational costs
due to their unfamiliarity with the cultural and political environments.
China’s high context culture emphasizes non-verbal messages and views
communications as a means to promote smooth and harmonious relationships.
American culture is a low-context culture which emphasizes spoken words. The
American communication style is more straightforward and sometimes can be
confrontational.
China’s power structure is more hierarchical, and decisions are often made within
top-level management. The United States tends to be less hierarchical with
decision making shared among managers and employees.
China is a society of high collectivism where individuals can expect members
of a particular group to look after them in exchange for unquestioning loyalty.
Individuals view themselves as interdependent. The United States, on the other
hand, is a society with a high level of individualism, in which individuals are
expected to take care of only themselves and their immediate family. Individuals
view themselves as independent and self-reliant.
Issue 1. Insufficient Language and Cultural Training
In CGCC’s 2015 survey, 45 percent of 81 responding companies indicated that
they consider management of cultural differences as a potential performance
barrier. They also indicated that there is insufficient language and cultural training
for their Chinese and American employees.

Figure 11. Employee Training
On-job training programs for managers
On-job training programs for non-managers
Language and cultural training for managers
before departure
Chinese cultural training for local American
employees
Language and cultural training for managers
after arrival
Language and cultural training for nonmanagers before departure
Language and cultural training for nonmanagers after arrival
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(Source: CGCC Survey)
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Providing workshops for American and Chinese employees will help them
understand cultural differences and improve inter-cultural interaction.
Issue 2. Intercultural Interaction and Collaboration
Cultural conflict is unavoidable for companies entering a new market. According
to the 2015 CGCC survey, only 17 percent of 81 responding Chinese companies do
not feel any inter-cultural conflicts, and for 35 percent of those companies, there
is frequent interaction between American and Chinese employees. The remaining
companies also experience friction during their inter-cultural interaction.

Figure 12. How Big is the Cultural
Conflicts Among U.S. Employees and
Chinese Expatriates in your
Company?
40%
35%
30%
25%
20%
15%
10%
5%
0%

Very big Somewhat Neutral Somewhat No conflict
big
small

Figure 13. How Frequent Do Your
Chinese Expatriates Communicate
with U.S. Employees?
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(Source: CGCC Survey)

CGCC suggests that the Chinese companies should enhance an organizational
climate that increases diversity, cross-cultural training and collaboration. Such an
organizational climate can provide both foreign and local employees a sense of
belonging to the company. Internally, Chinese companies can adjust talent
management policies and organizational structure to American culture. Also,
Chinese firms are suggested to build up the awareness to have balanced teams
consisting of both local and international workforce, in order to encourage
intercultural exchanges inside the company. Firms can also work on developing a
cross-cultural training program for both Chinese and American employees.
Externally, Chinese firms can work on building strong relationships with local
businesses and communities, to enhance firm’s image and brand reputation. In
addition, it is always wise for companies to identify key players in different
industries and commit to establish a strong long-term business relationship
accordingly. Most importantly, Chinese firms should enable further organizational
adaptation to local cultural norms. Social activities, such as participating in school
conferences, business social events, or holiday charity events, can all be helpful to
enable foreign expatriates to better integrate with local society. For local
employees, such activities are regarded as welcoming gestures of localization and
an opportunity to give back to the local community.
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